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are indeed warmly interested in the success of Spain ; but our 
national interests are opposed to that policy which its govern- 
ment would probably adopt in conformity with the public feel- 
ing of the nation, and a too hearty adoption of their cause 
would compromise some of our best interests in case of its 
success. But while this government should preserve a strict 
neutrality, it should be an armed neutrality. It is an unwise 
and unsafe presumption to trust to the equity and forbear- 
ance of nations at war. In all wars the rights of neutrals are 
too apt to be regarded by the belligerents in a secondary point 
of view. Under the pretended sanction of some new princi- 
ple of national law, their commerce is daily subjected to some 
vexatious interruption, as this country has already ascertained 
by dearly bought experience. The questions constantly arising 
between belligerents and neutrals as to their respective privileg- 
es, are tenfold increased in wars concerning opinions, in which 
the chief civilized powers are engaged for the purpose of sup- 
porting or overthrowing any particular system. The elements of 
society are then in agitation, and the public mind is alive to 
start and settle new principles in politics and jurisprudence. 
To vindicate the rights of this country in such a crisis, the 
government must be able to defend its cause by other means 
than sound logic. We have not yet arrived at that Utopian 
age when redress will follow the perception of injustice, and 
there is still enough of uncertainty and confusion in national 
law to warrant discussion upon many of the most important 
privileges of neutrals. New and equally important questions 
will probably arise, and if we would enjoy the dignity and 
privileges of an independent neutral, and would give force to 
our remonstrances and negotiations, we must be prepared to 
back them with those more weighty reasons that are reserved 
for the peroration of a national argument. 



Art. XVIII. — An Essay on the Law of Contracts for the 
Payment of Specific Articles. By Daniel Chipman. Mid- 
dlebury, Vt. 1822. 

This little volume, which was announced in our quarterly 
list of new publications for April, we have thought deserving 
of a more particular notice, as well on the score of its own 
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merits, as of the importance to the profession and the commu- 
nity of the subjects discussed. 

Mr Chipman has for some years held a distinguished rank 
in his profession. And he is not the only individual of his 
family, whose talents and learning have contributed to the re- 
spectability which has at some periods characterized the juris- 
prudence of Vermont. It is not to the want of legal talents 
in the state that its degradation at other times is to be ascribed. 
It has been chiefly occasioned by the manner in which the 
judges are appointed, the tenure of their ofSce, and, as a nat- 
ural consequence, the total want, in many cases, of every 
qualification in those who have held judicial offices, which 
should command respect and confidence. 

In his introduction, the author alludes to this subject, and 
avails himself of a fit occasion to remind his fellow-citizens of 
the grand defect in their state constitution, the want of a pro- 
vision for a permanent and independent judiciary. To this 
they owe the instability in the administration of justice, which 
they have sometimes experienced ; if indeed we must call by 
that name those strange decisions of causes, in which neither 
law nor justice seems to have been regarded or understood, 
and which strongly illustrate the * misera servitus, ubi jus est 
aut vagum aut incognitum.'' 

The vulgar prejudice in favor of the annual election of ju- 
dicial as well as executive and legislative officers, Mr Chipman 
is disposed to attribute to the common mistake of confounding 
civil liberty, consisting in the impartial administration of equal 
and expedient laws, with political liberty, or the privilege of 
participating in the government, by the right of suffrage. 
There is, perhaps, no reason to doubt, that the confusion of 
ideas to which he refers is very common, and that its tendency 
is to produce the effect ascribed to it. But for ourselves, we 
should be quite as much inclined to attribute the jealousy, 
■which is still so generally discovered towards an independent 
judiciary, to a different cause. We are rather disposed to re- 
gard it as the effect of hereditary prejudice, transmitted from 
the preceding to the present generation. 

While this country continued dependent upon Great Britain, 
the people considered the appointment of their own judicial 
officers one of their greatest privileges. And where it had 
been enjoyed, they naturally regarded with extreme anxiety 
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and alarm the resumption of that power by the crown. Inde- 
pendence on the people was dependence upon the king, which 
they had too much reason to deprecate. It was therefore very 
natural that even honest and intelligent men, not much accus- 
tomed to analyze and discriminate on such subjects, should 
prefer to retain their judges in the same state of dependence, 
which was considered so important by their fathers, though in 
circumstances totally different. 

A similar prejudice still maintains its ground in several of 
the states, with regard to the executive power, and it is easi- 
ly traced to the same origin. Those who framed the state 
constitutions had been accustomed, before the revolution, to 
regard with extreme jealousy every exercise of executive 
authority ; while they constantly looked to their legislature as 
their natural guardians and defenders. It was not therefore to 
be supposed they would suspect danger from that quarter. And 
it is to this circumstance we are doubtless to attribute that dis- 
proportionate division of power between the legislative and 
executive departments, in the constitutions of several of the 
states, which has already compelled some of them to make al- 
terations, and rendered the same measure almost indispensable 
in others. 

These are not, however, the only improvements, which the 
increasing hght of science and experience has produced in our 
political institutions. In several of the states important amend- 
ments have been made, which show the triumph of sound 
philosophy over prejudice and false theory. In some cases, 
the palpable defects discovered by experience have occasioned 
those favorable changes. But they are perhaps to be chiefly 
ascribed to that ahnost faultless model which has been present- 
ed to the people in the constitution of the United States. 
We hail with sincere pleasure, as the pledge of still further 
improvements, the increasing attachment and veneration with 
which that great national compact is regarded. 

Much however yet remains to be done. And it is no small 
abatemcjnt of our satisfaction to recollect, that there are still three 
among the states of the ancient union, and three others of 
those since added to the confederacy, which have not yet learn- 
ed to appreciate the importance of a permanent and indepen- 
dent judiciary. In New Jersey, Ohio, and Indiana, the tenure 
of the highest judicial office is restricted to seven years, and in 
ffew Series, JVo. 16. 48 
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Georgia to three years ; while the good people of Rhode Island 
and Vermont have not thought it safe to trust those whom they 
appoint for judges longer than one year at a time. In many 
cases they would perhaps have been more wise, not to trust 
them at all. 

The states just mentioned, with the exception of Indiana, are 
not less unfortunate, we think, in their mode of appointing ju- 
dicial officers, than in Hmiting their term of office. In Rhode 
Island they are elected by the freemen ; in New Jersey, 
Georgia, Vermont, and Ohio, by the legislature. In several of 
the other states the mode of appointing is the same, though 
the office is holden during life or good behavior, subject in 
some of them to the disqualification of a certain age, which in 
New York is sixty years, in Missouri sixty-five, and in New 
Hampshire seventy years. 

The importance of a permanent and independent judiciary 
has been long felt and acknowledged by the wisest and best 
men in England, as well as in our own country. But there is 
one circumstance in our political institutions, which gives it pe- 
culiar value. It will be readily understood that we allude to 
the controlUng power of the judiciary over the legislature, when, 
either through inadvertency or design, it transcends the limits 
of the institution. 

It has been considered in other governments as an axiom in 
politics, that absolute, despotic power must reside somewhere. 
And this power the English government has entrusted to the 
parharaent, whose jurisdiction, says lord Coke, is so transcendent 
and absolute, that it cannot be confined, either for causes or per- 
sons, within any bounds. 

The danger to be apprehended from the abuse of this un- 
controllable power is too manifest to require illustration. In- 
deed the frequent acts of attainder, and other measures of 
tyranny and cruelty, which have been pursued in 'that country, 
by a dominant faction under the name of a parliament, too 
clearly demonstrate that no legislative body can be safely 
trusted with it. And though Mr Locke and other writers upon 
government have strenuously contended that there resides in the 
people a redeeming spirit — a paramount authority to alter or 
remove the legislature, when, by abuse of the powers entrusted 
to it, those powers become forfeited, and again devolve upon 
the people ; yet this authority, it has been observed, admitting 
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its existence in theory, is wholly ineffectual, because the frame 
of that government contains no provisions for carrying it into 
execution. The great difficulty is, who shall decide whether 
the legislature has acted contrary to the trust committed to it 
by the people ? Shall the legislature decide ? or shall the right 
of judging devolve upon the people ? In either case it may 
be objected that the same body is, in some measure, party as 
well as judge. At the same time, where there is no other 
alternative, it seems more reasonable that he who appoints the 
agent should determine whether he has executed the trust con- 
fided to him, and remove him if he has violated or failed to 
perform it ; than that the agent should decide upon the cor- 
rectness of his own conduct. The latter is, however, the 
practical theory of the English constitution, ' and we venture ' 
to affinn,' says a distinguished commentator and judge, ' that 
so long as it lasts, the power of parliament is absolute and 
without control.' Its acts, therefore, if so expressed that the 
intention is clear and manifest, are binding upon the courts, 
however unreasonable and unjust. 

It is obvious then, that the controlling power of the judicial 
department of government can exist only under a limited con- 
stitution, — that is, a constitution which contains certain specific 
limitations to the authority of the legislature. And in no oth- 
er way could the hmitations of legislative power be preserved 
from encroachment and violation, but by the agency of the 
courts of justice, whose duty it is to pronounce all legislative 
acts void, which are contrary to the manifest provisions of the 
constitution. Without such an efficient check, it would be vain 
and useless to insert in the constitution, restrictions of legisla- 
tive power, or declarations of rights and privileges of the peo- 
ple. And hence has arisen the political axiom, that it is es- 
sential to a free government, that the judicial should be co- 
extensive with the legislative power. 

In the exercise of those high and important functions, which 
sometimes require it to pronounce the acts of another depart- 
ment of the government unconstitutional and void, the most in- 
dependent judges must feel the great responsibility and delica- 
cy of their situation. And they must often need the aid of 
every motive of patriotism, honor, and duty, to resist or disre- 
gard the influence of powerful individuals, wielding the force of 
a powerful and vindictive faction. 
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But it is not merely with a view to guard the constitution 
from violation, that an independent judiciary is necessary. 
The protection of the rights of individuals, especially in times 
of party excitement, is one of its high and sacred duties. And 
those who at such times minister in the sanctuary of justice, 
with all the support which official independence can confer, 
will find occasion for the highest exercise of firmness, pru- 
dence, and integrity. What then is to be expected of judges, 
who hold their offices at the will of a faction, and are select- 
ed, not for their talents and integrity, but because they belong 
to a party, and are pledged to execute its unhallowed purpo- 
ses .'' 

Such circumstances have not often occurred, and are not 
perhaps likely to occur in our country. But the people in 
some portions of it have profited little by their experience, if 
they have not learned to deprecate the evils and abuses of ju- 
dicial dependence and instability. And we doubt not that Mr 
Chipman speaks from his own experience, when he says, ' So 
long as the judges shall depend for their continuance in office, 
not on their good behavior, but on an annual election by the 
legislature, they must be more than men, not to become party 
judges, whenever party spirit shall arise to any considerable 
degree. In such a state of things, there can be no govern- 
ment of laws ; it must, in the nature of things, be a govern- 
ment of men.' 

Besides the frequent change of judges in Vermont, there 
are other causes, we are told, of instabihty in the administra- 
tion of the law. Among these, the most inveterate seems to 
be the restless spirit of legislating upon all subjects and on 
all occasions. Settled rules of the common law are set aside 
by statutes, and these in their turn are altered, amended, ex- 
plained, or repealed, because a supposed wrong construction 
has been given to them by the courts. ' Or an explanatory 
statute is passed of more doubtful construction than the statute 
it was mtended to explain.' In addition to all this, two revis- 
ions of the whole code of statutes have taken place, ' by means 
of which, before the sense and meaning of a law was deter- 
mined by judicial decisions, it has been altered, — and it has 
often been made a question, whether the law should be altered, 
or a judgment set aside by act of the legislature, and the 
judges displaced.' 
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Still we are assured, that ' notwithstanding all the impedi- 
tneuts which have been mentioned and others still more dis- 
couraging,' the administration of justice has been greatly im- 
proved, and the profession have no reason to despair of still 
further improvements. To promote that desirable end by af- 
fording his aid towards a correct decision of some of those 
difficult questions which frequently occur in the courts, is the 
object of the author of this essay. And in selecting for his 
subject ' The law of contracts for the payment of specific ar- 
ticles,' he has certainly chosen one, which sufficiently needed 
elucidation. Those who are led to examine the questions, 
to the discussion of which that species of contract often gives 
rise, will perhaps, with Mr Chipman, be surprised to find so 
little that is satisfactory in the books. 

' My attention,' he says, ' was called to this subject by read- 
ing the case of Weld vs. Hadly in the New-Hampshire Re- 
ports. In that case it was decided, that " when he to whom a 
tender of specific articles is made in pursuance of a contract, 
refuses to accept the tender, he acquires no property in the ar- 
ticles tendered, even when the contract is discharged by the ten- 
der." I was not less surprised at the decision, than I was, on 
examination, to find that the question had not been previously 
settled, and put at rest. This led me to a further examination 
of the authorities on the subject, and, to my astonishment, I 
found that the rights and duties of parties to contracts for the 
payment of specific articles — contracts of almost daily occur- 
rence with all men of business in this state, were wholly un- 
settled — so much so, that I will venture to assert, that not even 
a professional man can, from the modern reports, or from the 
modern writers on the English law, either ascertain the rights 
and duties of the parties to such contracts, or the form of 
pleading adapted to the different cases as they arise.' 

It is not our purpose to examine the legal doctrines of the 
writer, or his authorities and reasoning in support of them, 
which would be equally tiresome to our readers and ourselves. 
The subjects proposed for discussion are presented under the 
following arrangement. ' 1 . The different species of contracts 
for the payment of specific articles, the place of payment, and 
what property is a lawful tender in discharge of each. 2. The 
pleadings and evidence on the part of the plaintiff. 3. The 
pleadings and evidence on the part of the defendant. 4. The 
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damages. 5. The consequence of a judgment in favor of 
the defendant, on a plea of tender and refusal, or on a plea 
that the defendant was ready, at the time and place, to deliver 
tJie property, and that the plaintiff did not attend, as it respects 
the property tendered, or ready to be delivered.' 

Under the third section, the facts necessary to be stated, 
and the form and effect of a plea of tender of specific articles, 
are examined at considerable length ; several important distinc- 
tions, which have been often overlooked, are pointed out witii 
accuracy, and the whole subject is relieved from much of the 
obscurity and inconsistency, in which it had been involved by 
hasty and contradictory decisions. 

In an elaborate discussion of the subject of the fifth section, 
Mr Chipman has very ably examined the case of Weld vs. 
Hadley, before referred to, which he states to be the only case 
in which that subject has been fully considered since the time 
of Lord Coke. 

In the absence of common law decisions upon several points, 
which are brought into discussion by the author, he has not 
scrupled to resort freely to the doctrines and reasonings of 
Pothier, not merely for illustration, but as direct authority. 
And we are certainly not disposed to find fault with his avail- 
ing himself of such valuable aid on this occasion, being our- 
selves much disposed to assent to the remark of Sir William 
Jones, that the greatest part of the admirable Treatise on Ob- 
ligations is law in Westminster as well as in Orleans. 

Several questions to which contracts of this class occasion- 
ally give rise, the author has undertaken to determine, though 
they have not yet been the subject of any judicial decision. 
And we are in the main well satisfied with the course of his 
reasoning, and think his conclusions generally preserve the an- 
alogies of the law ; though we are not quite sure we should in 
every case adopt them in their whole extent. A few pecul- 
iarities of expression we have noticed, and in some instances 
a little obscurity, which however we are inclined chiefly to at- 
tribute to the subject, and the want of precision in the lan- 
guage of the books referred to. We think, also, that in the 
arrangement and distribution of the work, some further subdi- 
visions might be made with advantage to those who have occa- 
sion to consult it, and especially to students. 

Upon the whole, considered as a first essay, upon a branch 
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of legal learning involved in no small degree of obscurity and 
difficulty, we icgard it as a production equally creditable to 
the author, and useful to the profession. And we have no 
hesitation in saying, that there is no lawyer in our country, 
how ever learned and profound, who will rise from the perusal 
of it without benefit. 



Art. XIX. — The Works of Maria Edgeworth, in six volumes. 
A new edition. PubUshed bv S. H. Parker, Boston. 

If Sir Walter Scott, though universally allowed to be the au- 
thor of the novels, be entitled to the name of the ' great un- 
known ;' Miss Edgeworth, though remembered with admira- 
tion by all who have ever read her, may with equal propriety 
be called ' the great forgotten.' The appearance of two vol- 
umes of a new and uniform edition of her works, from the 
press to which we are indebted for an edition of the Wa- 
verly novels in the same style, has excited in us the wish of 
recalling an old favorite to the memory of the public. It 
was formerly young men and women, not to say boys and girls, 
to whom the reading of the novels of the day was almost ex- 
clusively left by their elders ; and so ordinary a branch of let- 
ters were they esteemed, that we know of more than one res- 
pectable social library, of which the rules imposed the same 
interdict on novels, as the venerable Accursius did on the 
Greek language ; Grcecum est ; non legitur. Of the three 
novelists who had acquired a standard character in English 
literature, Richardson alone was admitted upon the shelves of 
serious libraries, protected as he was supposed to be, by num- 
ber of tomes and stiffness of manner, from the danger of be- 
ing generally read. While his rivals Fielding and Smollet, 
however superior in genius and wit, were not without reason 
placed on the same prohibited list with the licentious authors 
of an earlier date ; and Tom Jones and Peregrine Pickle 
were as rarely almost to be met with as the New Atalantis. 
Miss Burney introduced a new era and a new style in works 
of fiction, and was thought safe reading, as far as a novel could 
be so ; and next to her succeeded Miss Edgeworth. It can- 
not be said of the latter that she ' burst upon the world ;' for 



